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o . ? "E E!EDI‘I\VIEI
HR/T , ulshe )
Public Hearing on Proposed Amendments to the Federal Rules of Civil Procedure:

o 96-CV- 026

Statement of John Leubsdorf

Let me first thank the Committee for permitting me to present my views, as well as for the
thought and time its members are devoting to the improvement of the Federal Rules of Civil
Procedure, I sympathize with the difficulties of your situation, and hope I will not be adding to
them. Preparing this statement has illuminated for me the complexities of the problems, and the
contributions this Committee has already made to clarifying them. |

In brief, my major point will be that the proposed new Civil Rule 23(b)(4) tends to increase
the problems that settlement class actidns pose; I will try to describe thése probl&ns, explain how
the proposed rule wougd make them worse, suggest some alternatives, and lastly comment on the‘
proposed rule 23(b)(3)\(F).

I speak 2 a supporter and student of class actions. While in practice, I helped to litigate
several class actions, usually on behalf of the plaintiff class but on one occasion for the defendant.
Since then, I have written and taught about ciass actions. I believe they play a vital role in
promoting access to law for many whose rights would not otherwise have been protected.
Nevertheless, beéal_xse the class action procedures can be abused, I wrote an amicus brief for a group
of Professional Responsibility teachers criticizing aspects of the settlement in Georgine v. Amchem
Products, Inc., 157 F.R.D. 246 (E.D. Pa. 1994), rev'd, 83 F.3d 610 (3d Cir. 1996), ce‘rt. granted, and

testified as a paid expert for opponents of the settlement in dhearn v. Fibreboard Corp., 162 F.R.D.
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505 (E.D. Tex. 1995), aff'd, 90 F.3d 963 (Sih Cir. 1996).! A copy of my résumé is attached to this

statement.

The dangers of class action settlements have long been recognized. On the one hand, such
settlements may benefit the named plainﬁffs and their lawyers at the expense of other class members,
who are not présent to protect themselves. On the other hand, defendants may pay more than they
really owe to avoid the threat of a massive defeat. These dangers are interrelated: t;le prospect of
being paid off to settle incites some named plaintiffsand their lawyers to bring strike suits. By the
time the settlement reaches the court, bgth sides unite to support it, so that the court lacks
information about its weaknesses. Despite or because of thése dangers, the great bulk of class
actions do settle, as do most civil actions, and no one would propose to forbid settlement.

In recent years, it has gradgally become possible to arrange a settlement without an e}gtion,

somewhat like the grin that remained when the Cheshire Cat disappearedv in Alice in Wapdé;'land.
| The first step in this direction occurred when courts reluctantly permitted an occasional settlement

before the certification of a class. Considering the time that sometimes elapses before certification,

"and the reasons that may exist for settlement, this move was certainly tempting. Nevertheless,

authorities such as the Manual for Complex and Multidistrict Litigation, Third § 30.45, at 243-45

(1995), although accepting pre-certification settlements, call for “élosg’r/ judicial scrufiny than

'T was not paid for my work in Georgine, or of course for preparing the present statement.
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approval of settlements where class certification has been litigated" and warn of the problems such

‘setﬂc‘aments can rﬁse. :

In the last few years, courts have confronted a further development: settlements negotiated
at the very outset of a class action, usually before the complaint is filed. Here, there is no intention
on either side to resolve the clz;im on its merits, either by trial or by summary judgment. Likewise,

" the ﬁamed plaintiffs and defendants and their lawyers have no expectation of disputing the ;dequacy
of representation of the clags. Réther, the court is simply asked to approve the séttlement so that it
may be made binding on absent class members. Settlgmentvbefore certification is not just the result

‘ of speed in settlement or slowness in certification; it is what the pmﬁeg seek.

Such settlement class actions often feature further devices, each fraught with the possibility
of abuse. Sometimes the defendant selects lawyers and invites ‘tilem to negotiate a settlement for an
action that will then be brought, thus choosing the representatives of the plaintiff class. Sometimes
the léwyers who claim to represent the class have clients with similar claims, which are however
excluded from the class action and settled on the side on terms different from those applicable to
class members. Sometimes the settlement provides that large groups of class members will receive
nothing at all for their claims. Sometimes the settlement includes "futures” claims that have not yet
accrued, so that their unwitting holders have tﬁeir claims reduced or eliminated without any real
chance to protect themselves. Sometimes class members have n;) right to opt out of the settlement,
which is certified under rule 23(b)(1) or (2)-even thougil it involves damages claims. Sometimes the
court is asked to enjoin class members from suing in any other court, thus restricting the traditional
collateral attack on class actions in which class members received inadequate representation or were

not subject to the court's personal jurisdiction.
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Sometimes the settlement irhposes on class members throughout the nation the law of a

. single state, or a new set of procedures and remedies negotiated by the defendants with the lawyers

they have selected to represent the class. For the absent-class members, such remodelling of the law
cannot claim the legitimacy of either legislation, adj‘\idicatiqh, or consent.;.

" Those who approve the substantive results reached in one or another settlement class action

- should reflect that it is impossible to foreseejust what legal fields this type of remodelling will reach,

what new rules it will impose, or what court will be asked to impose it. The power of a single court
to impose a nationwide rule, without adjudicating the merits of the dispute, i<s an alaﬁning power.
Already, one can detect some tendency of litigators to seek out certain courts in oﬁe state thought
to be 'receptiv‘e,t—o far-reaching class action settlements.

Settlement class actions are already:having a.very large effect. During the last year, every

few weeks have brought word of a new questionable arrangement. Typically, each of these involves

.. thousands or tens of thousands of class members. The Federal Judicial Center's recent study

. indicates that simultaneous motions to certify a class action and approve a class action are common,

but does not provide information on the adequacy of these settlements.? Presumably, some abuses
occur without giving rise to costly and difficult court challenges and therefore remain unknown.
Academic commentators have been overwhelmingly critical of the rise of the settlement class

action.?’

>Thomas E. Willging, Laural L. Hooper & Robert J Nlemlc Empmcal Stuajz of Class Actions

| 'in Four Federal Courts: Final Report to the Advisory Committee on Civil Rules 34-35
(1996)(hereinafter "Empzrzcal Study of Class Actions").

3E.g., Symposium, 80 Cornell L. Rev. 811 (1995)(mcludmg various artlcles), John C. Coffee,
Jr., Class Wars: The Dilemma of the Mass Tort Class Actlon, 95 Colum. L. Rev. 1343 (1995)
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- Unfortunately, there is every reason to believe that improper settlement class actions will
-increase unless action is taken. Knowledge of how to arrange such actions will spread. Defendants
.and their lawyers will feel obliggd to pursue an available leéal option. I"laintiffs' lawyers will

conciude that a settlement class action is good for class memt;ers, or their private clients, or
themselves, or at least better than what some other lawyer might accept. Judges asked to approve

. settlements will continue to lack information, and will fear that rejection may lead to a worse result.

I
The proposed new Rule i3(b)(4) would, in my opinion, increase the danger of settlement
class actions. .- In what follows, I assume that the propdsal will be reworded to make clear that it is
‘not enough that the parties "request certification under subdivision (b)(3) for purposes of settlement"
(emphasis added) but that they must be entitled to certification for that purpose, "even though the
: requlrements of subdivision (b)(3) might not be met for purposes of trial." Even with the

. clarification that the requirements of subdivision (b)(3) must be met for purposes of settlement, the

. .. proposal should be withdrawn, for the following reasons.

‘Whatever else it may do, the proposal would increase the number of settlement class actions,

- and hence the number of improprieties associated with them. It would allow some settlement class

actions that otherwise would not occur because the requirements of rule 23(b)(3) could not be met

for tnal We are having more than enough trouble with settlement class actions as it is; this is hardly
the time to encourage more of them.

These effects would be the stronger because the proposed modifications in rule 23(b)(3)

5

. Page 5




would make it harder to certify classes for trial. Rathér than attempt to meet the new, higher
standards, some would seeic to settle ﬁrst and file afterwards, confronting the court with a fair
accompli. . In other instances, plaintiffs would file but seek to sgttle‘ befofe the court passed on
certification--an approach facilitated by the proposed. change in rule 23(c), which dilutes the
requirement that the couirt pass on certification "[a]s soon as practicable".

Encouraging settlements before certification removes one of the strongest safeguards for the
integrity of class actions. As the Federal Judicial Center study confirms, about half of all class
action defendants challenge certification, typically contesting the ;'epresentativeness of the named
plaintiffs, the commonality of the issues facing different class members, and other requirements.
These are serious.challenges, involving substantial briéfs and court opinions.* They help filter out
instances in which class lawyers and named plaintiffs will not protect the interests of class members.
Proposed rule 23(b)(4) would gravely undermine this safeguard because a defendant that has already
settled will not thereafter dispute certification.. |

Allowing clasé certification on a weaker showing would also permit actions that the named
plaintiﬁ's\and‘their lawyers were unable or unwilling to bring to trial. That"wquld put them under
-stronger pressure to accept inadequate settlements, or settlements unfair to some class members. It
would also increase the pressure on courts to.approve the settlements presented to them, since there
~ would be no alternative other than dismissal.

Promoting settlement befofe certification, moreover, would decrease the number of instances

in which a court could choose the most adequate class representatives and lawyers from among

‘Empirical Study of Class Actions 36-39, 127-29.
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several competitors. When the défeﬁdants have already reached a settlement with one group of
lawyers aih’d_ named plaintiffs, the couﬁ can reject those lawyers and plaintiffs only if it also sends
the settlement back for renegotiation, which some courts will consider a risky move. The risk is
much less when the court first selects \among competing representatives of the class and then sends
them off to discuss settlement. That order of proceeding also makes it easier for the judge to take
thé:,initiative in controlling attorney fees, rather than passing on fee arrangements as part of a
s;ettlement already reached.

By reducing the opportunity for the court to choose the best class representatives, proposed
mlg 23(b)(4) follows a;niapproach contrary to that of the Private Securities Litigation Reform Act
of 1995, P.L. ’104-67,"§“ 101, 109 Stat. 737, adding 15 U.S.C. §§ 77z-1(2)(3), 78u-4(a)(3). That Act
provides detailed procedpres fér selecting !ead plaintiffs in securities class actions, including
published notice to the class within fwenjt; Aays after suit is filed, an opportunity for class members
to contest the claims of the original plaintiffs to )r‘epresent' them, and rules for choosing among
contestants. How are \these procedures to be followed if the defendant has already agreed to a
settlement with the original plaintiff? That scarcely gives other class: members a fair chance to
advance their own claims to represent the class, or the court a fair opmr@W to select the best
representative. It is nota sufficient answer that vthe Act may perhabs displace the proposed rule
23(b)(4) in securities class actions. The rules should not undercut the Congreésional policy in other
actions either. Now that Congress has directed that courts hearing securities class actions should
select the best plaintiff at the outset of the suit, the rules should not be amended to encourage

delaying the certification decision in other class actions until after a settlement has been reached.

Finally, although the opportunity to arrange a settlement class action may help some

7
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defendants in the short run, in the long run it may encourage the proliferation of strike suits by
making them easier to bring and settle. Ifa plaintiff and a plaintiﬁ‘s lawyer must file a class action
capable of being tried and secure certification before serious settlement discussions begin, they will
think twice before doing so: Under the proposed rule 23(b)(4), it becomes easier for them simply
to write the defendant, threatening to bring a class action in a favorable forum and oﬁ'eﬁng to work
out a settlement. The defendant will then be under pressure to settle, rather than face the dangers
of a contested suit. By red‘ucing\ the price of a ticket to the extortion g@e, the proposed amendment

will encourage more plaintiffs and lawyers to enter.
I

For these reasons, I urge the Committee to withdraw the proposed rule 23(b)(4). I also urge
that, if the proposed amendment to rule 23 (c) is adopted, its Committee Note should not include the
proposed sentence referring to settlement classeé. /

Let me also propose several alternatives that could help the c'om;ts deal with the dangers I
‘ have been discussing. These proposals are meant to continue the discussion started by the
Committee, not to cut it off. No doubt they could be improved; no doubt there is much more to be
said about them uthan I can say here.

First, rule 23 should provide that courts should not consider settlements uatil after deciding
whether to certify a class, except in the most unusual circumstances, As already explained, a
contested certification hearing is a vital safeguard for class members.

Second, rule 23(a)(4) should require that the class lawyers "will fairly and adequately protect

\
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the interests of dle class" just as it now imposes that requirement on named plaintiffs. It has long
been clear that the lawyers bear the laboring oar in representing the class. Courts ,have recognized
this in their certification décisions. The rule should recognize if too, and its Committee Note should
draw attention to the problems of ;onﬂict of interest that confront class lawyers. The proposed
versions of rule 23 circulated in 1993 and 1995 contained good language on these points, but the
~ amendments now being proposed do not.

Third, the rule should reciuire courts to appoint a lawyer to challenge any proposed settlement
in any class action in which the estimated value. of the relief (includingy‘attomey fees) exceeds
$1,000,000. As has long been recognized, once a settlement has been reached, named plaintiffs and
defendants unite in arguing its merit to the court, which hence has no source of contrary information
and advocacy. Objecting class members sometimes appear, but often lack the resources or stake to
make an adequate presentation, and sometimes are seeking some benefit for themselves or their
lawyers as the price of acciuiescence. Court’ appointment of an objector is the obvious solution. (The
procedure followed by the New York court in Mullane v. CenlraI\Hanover Bank & Trust Co., 339
U.S. 306 (1950) provides a model.) The objector would be entitled to obtain reasonéble discovery
concerning the settlement and would be paia out of the recovery. Please note that I am not proposing
the appointment of a guardian ad lifem to duplicate the court's function by evaluating whether the
settlement is desirable, but an objector instructed to bring to the court's attention all relevant
information and reasonable arguments supporting rejection of the settlement.

Fourth, the rule sﬁould require notice of any settlement under rule 23(e) to include
comprehensible information about thé essential terms of the settlement, attorney fees, any special

benefits for class representatives, how the settlement is to be distributed and who is to get what, opt-

9
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out rights, the terms uncié‘r‘ which class counsel have settled any similar claims of their clierﬁs outside
the class action, ;an‘d prqcedures for filing a claim or objecting. The Hdr;dbook Jor Complex and
Multidistriét Litigdtion, Third § 30,212, at 228 (1995)\ providés some useful guidelines here.
Unfoftunately; the Federal Judicial Center study confirms that riotice is often inadequate. The study
also reveals that, even judging from what is disclosed on the record, at least one quarter of all
settlements involve extra payments to named plaintiffs.’ If this it to be allowed at all--the Private
Securities Litigation Reform Act of 1995 forbids \it, except for reimbursement of reasonable
expenses and lost wages--full disclosure is essential.

F iﬁh, rule 23(c)(2) should be amended to require notice anc)l\ "oﬁt-out rights in any class action
in which significant mohéy damages are claimed or awarded. The right to opt out is a significant
safeguard. It is properly requifed when damages are claimed in a rule 23(b)(3) class action, and
should also be required when an additional claim for injunctive relief or other circumstances lead
to certification under rule 23(b)(1) or (2). This would have the added benefit of dlscouragmg
disputes about whether a class actlon should be certified under one rather than another subsection.

Once again, I do not claim that these are the ohly possible ways to improve rule /’23. Ido
claim that they are directed against what experience éhows to be the main problem with the present

rule, and urge their consideration for that reason.

v

SEmpirical Study of Class Actions 26, 49-52.
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‘ Propdsed rule 23(b)(3X(F), to which I now turn, raises more subtl‘e problems than proposed

rule 23(b)(4), but in the end seems to me equally undesirable. Requiring that a court deciding

whether to certify a rule 23(b)(3) class action consider "whether the pmbable relief to individual

class members justifies the costs and burdens of class litigation" seems innocuous enpugh, but turns

out to provide a misleading approach to measuring the costs and benefits of class actions, or any
~ other civil litigation.

The propos;ad amendment limits comidergﬁon of the Beneﬁts of a rule 23(b)(3) plasé action
to the "probable relief to individual class members", while using much broa,dgr)language--’“thc costs
and burdens of clgss' litigation"--to describe the ac}ion's costs. One of the major benefits cléss
actions provide--like damage suits in general--is to deter unlawful conduct Deterrence does not fall
within the proposed amendment because it does nd{ consﬁtute "relief" and often primarily benefits
others besides "individual class mexﬁbers." In some cases, moreover, class actions have led to

" ﬂogﬁng recovery" and other forms of ;elieﬁ such as payments to relevant nonprofit organizations. .
_ These benefit persons who are not class members as well as those who are, and therefore would be
considered bnly in part under the propc;sed amendment.

_ The amendment's reference to "thg costs and burdens of class litigat{qn" poses still more
nnportant problems because, unless givena most unobvious reading, it overlooks why damages are
required in the first place. In class actions and all other damage litigation, defendants typically pay
out substantially more than plaintiffs receive, if only because the legal and other expenses of both
defendants and plaintiffs must be paid. If comparison befween thé relief to plaintiffs and the costs
of defendarﬁs were the test, no civil suit would be justified. But litigation often is justified, both

because of the social benefits it confers by deterring miscor;duct\and creating precedents, and

11
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‘because it is good to transfer money from those not leéally entitled to keep it to those who are.
Cotrective justice is a benefit, not a cost, albeit one hard to;assess inl financial terms, *

A final problem, which may lead to a solution, is that the proposed rule 23(b)(3)(F) seems
to address the wrong question. Rule 23(b)(3)'s standard is not whether tﬁe benefits of a class action
exceed its costs--a question hard to answer, and one which concerns more tﬁe subs@tive issue of
whether to recognize a cause of action rather than procedural concerns. it is whether a class action
is superior to other available methods for the adjudication of the controversy. The factors to be
considered under rule 23(b)(3) should bear on the same comparison.

The proposed rule 23(b)(3)(F) should therefore be replaced by something to this effect: "how
the benefits and costs of class litigation compare with those of other available methods”. This
directs the court toward the relevant, and relatively feasible, task of comi)aﬁng one procedure with
others. “

Of course, one of the possible "available methods" a court may consider is t§ deny class
action certification knowing that this means that the contrbversy will never be brought to any court,
because the claims are simply not worth adjudfcating. A court should approve such a course only
after recognizing that it is foregoing the benefits of enforcing the law. Tﬁe proposed language would
steer the court toward considering this as part of the comparison that rule 23(b)(3) requires.

One final question affects botﬁ the proposed rule 23(b)(3)(F) and the alternative proposed
above: is the court to consider the plaintiffs’ likelihood of prevailing? The proposed rule's reference
to "probable relief" suggests that it should, as does the whole notion of appraising in advance the

benefits and costs of a class ‘action. On the other hand, the Supreme Court has criticized a

12
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preiiminaxy determination of the merits as likely to be prejudicial.® Although I'am not sure how to

answer this question, it does seem to me that some answer should be incorporated in any version of

proposed rule 23(b)(3)(F) that may be adopted.

¢Eisen v. Carlisle & Jacquelin, 417 U.S. 156 (1974).
13
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STATEMENT OF WILLIAM LEIGHTCN ‘ 96 va
relative to the proposed 1996 amendments -‘

to Rule 23(e) of the Federal Rules of Civil Procedure

Mr. Chairman and Members of the Committee:

My name is William leighton. I appear before you as a witness
whose experience in the courts is that of an objector to so-called
settlements in large securities class actions. The April 18 and 19, 1996

Camnittee Draft Minutes succintly state, at page 38 : Adversary process is

provided only if there are objectors. I am a person in that category and,

in the past, I have endeavored to participate in the adversary process.

The result -of one such effort will appear from the attached
excerpts - from a federal case file which is now closed, as far as I am
concerned. Presmentlal Life Insurance Company V. Mlchael R. Milken, et
ai., 92 cCiv. 1151 MP, S.D.N.Y. This was a consent proceeding which was
camrenced on February 18, 1992 against scores of defendants. No answers
were filed by any of these defendants. On March 11, 1992, a stipulation of
settlement was reached and was enforced by a "preliminary approval order”

of same date containing a preliminary injunction. This injunction was not

-served upon those enjoined. On -April 22, 1992, a Notice of Pendency of

Class Action, of Proposed Settlement and of Settlement Hearing was
published and mailed to certain members of the putative class, including
myself, A hearing was held on July 14, 1992. A decision was entered on the
docket on July 17, 1992 acccmpanied by a separéte order and final judgment
of same date, including permanent injunctions. These injunctions were not
served on those enjoined. A separate order was ‘entered on November 12,
1992 striking the class allegations of my requests for exclusion. 'The
classes consist of thousands of former shareholders of Beatrice Companies,
Inc. and then current shareholders of American Brands, 'Inc. These
shareholders were not notified of ‘the court's action. All of this
happened under the purported authority of current Rule 23(e). Despité
this act1v1ty, the notice of April 22, 1992 expressly stated, at paragraph
(24) :

the district court has not determined the merits of the claims

asserted by plaintiff or the defenses of the settling defendants
thereto. This notice dees not imply that there has been or would

-]l -
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be any finding of violation of the law or that recovery could be
had in any amount if the litigation were not settled.

Absent such a determination, it was not possible for the district

court to determine that the settlement was “"fair, reasonable and adequate".

Clauses such as these will be found in most notices of hearings for class

. action settlements.

The proposed Rule 23(e) reads.:

Dismissal or Compromise. A class action shall not be dismissed
or compromised without hearing and the approval of the court,
after notice of the proposed dismissal or compromise has been
given to all members of the class in such manner as the court

In my view, the revised Rule 23(e) should read :
Dismissal or Compromise. A class action shall not be dismissed

" or compromised without hearing and the approval of the court by

final judgment making the determination required by Rule 54(b).
Notice of the propcsed dismissal or- compromise shall be given to
all members of the class in such manner as the court directs.
Persons who are members of the class and who object to the
dismissal or ccompromise shall be known as "cbjectors" and shall
be permitted to intervene in the action for the purpose of taking
an appeal fram the final judgment or filing a motion pursuant to
Rule 60(Db); ‘ '

The final judgment shall recite :

(i) that the plaintiff(s) have commenced the action within the
statute of limitations for the causes of actions alleged;

(ii) that the plaintiff(s) has or have standing to assert such
causes of action by reason of his/her/their being member(s) of
the class; / )

(iii) that the court has certified the class after a hearing at
which putative members of the class have had an opportunity to be
heard; 4 ) . ‘

(iv) that the court has jurisdiction over the person(s) of the
plaintiff(s) and the defendant(s), Jjurisdiction over the subject
matter of the camplaint, - that venue is proper in the district
and that the complaint states a claim upon which relief can be
granted;

(v) that reciprocal discovery has been undertaken by the parties
to the proposed settlement before the agreement therefor had been
entered 'into; o

(vi) that there has been no oral or written agreement between the

attorneys for the plaintiff(s) and those for the defendants with
respect to plaintiff(s)' attorneys fees;

(vii) that the damages sought by the plaintiff(s) on behalf of

the class amount to a sum certain;

-2 -
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(viii) that the sum offered by the defendants in settlement of
the plaintiff(s)' claims for damages is fair, reasocnable and
adequate; ‘ '

(ix) that the judgment is bmdmg only those members of the class
who have been served w1th a copy of it; ‘

(x) that the judgment shall not contain an injunction against the

members of the class served with a copy of the judgment

Proposed Rule 23{e), whlc;h follcws, ‘with slight modificaticns,
the present Rule is inadequate because it does /n‘Ot provide for an adversary
process. It does not mention an. objector's right to be heard without which
the adversary process is meaningless.. It does not provide for the rigjht to
appeal the final judgment entered after the adversary process has run its
course and the objector's obligation to seek intervention for the purpcse
of the appeal. Nor does it preserve the objector'\s‘ right to file a motion
to vacate if any of the condltlons prescribed by Rule 60(b) are met in the
future.

In Marino v. Ortiz, 484 U. 301 (1987), the s\xpreme Court has held
that mterventlon is necessary for the purpose of prosecuting an appeal
from a consent decree and that onJ.y parties to a lawsuit have standing to
take an appeal. Judgments approving settlements of securities class actiohs

are essentially consent decrees because they approve of stipulaticns of
settlement filed by attorneys for the opposing sides. Such a document does
away with any pretense that there is a Case or Controversy between the
opposing sides. ,

Trie problefi is exacerbated by thie ciirrent practice of using Rule
23(e) settlement proceed;i.ngs as a fé\verée procesé for procurmg mjunctlons
against those summoned to be heard. Every week several notices are
published in the financial media summoning shareholders to "settlement"
hearings and warning them of the consequences of failing to appear. Since
stock mutual funds are major stockholders, it follows that the interests of
thousands of people are a)t‘ stake. Rule 23(e) reaches these thousands of
persons directly as shareholders of record or indirectly through mutual
funds and brokerage firms holding the stock as naminees.

From personal experience, I know that no stock mutual fund has
appearéd in opposition to the settlement of the Borden, Inc. case sub nom.

Petersen v. Borden, Inc. et al., No. 94-Civ-8648 in the U.S.D.C., S.D.N.Y.

-3 -
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According to the proxy. materials, 8.59 percent of Borden's outstanding
stock, then worth about $1.8 billion, was held of record by FMR
Corporation, the parent of the Fidelity group of Boston mutual funds. In
the reverse process of enjoining shareholders from ever pursuing the causes
- of actions consented to by the defendants, the attorneys for the putative
plaintiffs had agreed with attorneys for all of the defendants to a
"settlement"” which provided for a payment of $3,200,000 to the attorneys
for the plaintiffs. I enclosé a copy of that agreement as filed with the
S.E.C. . In short, the New York federal district court has approved of a
contract between attorneys without a truly adversary hearing. Or, to put
it differently, the putative defendants have written a coamplaint against
themselves and, for $3,200,000, have settled it on their own terms.

A final judgment has been entered enjoining the shareholders of
Borden, Inc. from ever pursumg in other forums claims that have been

"settled" by the attorneys agreement. The judgment has not been served:

upon those enjoined. Thus, the pattern set by the 1992 Presidential action
was repeated in 1996 in the Borden action. For ready reference, a copy of
the order and final judgment in Borden is included in the appemig.

Respectfully s

T / \/ﬂw 2 %‘4
New York, N.Y. . William Dalghton
‘November 6, 1996 . 249 West 1llth Street

New York, N.Y¥Y. 10014
Tel. :(212) 255-0001
ax : (212) 255-5899
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Prione : (212) 255-0001 \ wiilliam Leighton
ax : (212) 255-5839 249 West llth Street
’ New York, N.Y. 10014

November 26, 1996

'-bn Paul V. Niemeyer
U.S.C.J.

U.S. Courthouse

101 West Lambard Street, #910
Baltimore, MD 21201

Re : November 22, 1996 Hearing on Propcsed
changes to the Federal Rules of Civil Procedure

Dear Judge Niemeyer:

At the November 22 hearing, Melvyn I. Weiss, Esg,, of Milberg
Weiss Bershad Hynes & Lerach LIP ("Milberg Weiss") addressed the Camnittee
based on the written statement which had been marked and filed under
96-CV~-050. For ready reference, pages 1 and 10 of that Statement are
attached.

As it appears from the small print on page 1 of that Statement,
Sol Schreiber, Esq. is a partner of Milberg Weiss. Mr. Schreiber is also
acting as a Liaison Member of the Committee. 'Iherefore, Mr. Weiss'’
Statement and answers to the Committee's questlons should be deemed the
Statement and answers of Mr. Schreiber. Mr. Weiss has not prefaced his

‘testimony with the disclosure that Mr. Schreiber was and is his law
partner. Had he done so, a conflict-of-interest issue would have arisen for

the Camnittee to resolve.

The issue is important because Mr.. Schreiber has sharply
questitqi:’ed the first witness at the momming session oconcerning her
statement filed under 96-Cv-031. More appropriately, Mr. Schreiber should
have disclosed the interests of his law firm, Milberg Weiss, in challenging
that witness. As the Committee was sitting on November 22, an Order and
Final Judgme‘nt‘ contammg an injunction against class members was entered
in lopez et al. V. Checkers Drive—InrRestaurants et al., Case MNo.
94-282-Civ-T-17C, U.S.D.C., M D. Fla. at 'I‘ampa Fla. This, is a case where
Milberg Weiss is co-lead counsel for the plaintiffs, i.e. the persons

enjoined.

On this basis, I suggest that Mr. Weiss' testimony and Statement
should be stricken fram the record. There is nothing in Mr. Weiss'

-1 -
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Statement that discloses whether the final judgments which his law firm has
won (1) have been served on each individual member of the class involved
and (2) contain injunctions barring class members fram ever asserting
claims not disclosed at the time of the settlement hearing.

As I testified before the Committee, injunctions against class
members and in favor of corporate defendants are cammon features of final
judgments entered in class actions under the authority of present
F.R.Civ.P. 23(e). Such injunctions violate the principles of Due Process of
Law and F.R.Civ.P. 65(d). 4

Two such injunctions are included in the final Jjudgments
submitted as part of the appendix to my statement filed under No.
96-Cv-030. Neither injunction was served on the individuals enjoined. In my
view, such injunctions are the quid pro quo far the defendants' willingness
to settle with the plaintiffs' attorneys. o

Respectfully,

oo Lo T

Wllllam 1eigh

cc : Comittee Members
Melvyn I. Weiss, Esq.
Sol ‘schreiber, Esq.
v Form and Scope of Injunction or Restraining Order. ‘Every order
granting an injunction and every restraining order shall set
forth the reasons for its issuance; shall be specific in terms;
" shall describe in reasonable detail, and not by reference to the
canplaint or other document, the act or acts sought to be
restrained; and is binding only upon the parties to the action,
their officers, agents, servants, employees and attorneys, and
“upon those persons in active concert or participation with them
who receive actual notice of the order by personal service or
ctherwise. = '

2/ 6. -Members of -the Class and successors and assigns of any of
them, are hereby permanently’ barrad axd  enjoined from
instituting, camencing or prosecuting, either directly or in any
other capacity, any Settled .claims against any of the Released
Parties. the Settled Claims are hereby compromised, settled,
released, discharged and dismissed on the merits and with
prejudice by virtue of the proceedings herein and this Order and
Final Judgment. * * * ‘
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Phone : (212) 255-0001 . 96 CV" 0 3 0 v}illiaxn Leighton’
F.

ax : (212) 255-5899 249 West 11lth Street
‘ ‘ New York, N.Y. 10014

‘December 23, 1996

Peter G. McCabe, Esqg.

Secretary
Committee on Rules of Practice

and Procedures of the Judicial
Conference of the United States
washingm" D-C- 20544 )

Re : 96-Cv-030

Supplemental Statement re Proposed
1996 Amendment to F.R.Civ.P. 23(e)

Dear Mr. McCabe :

I am suhmlttmg thls Supplemental Statement based on an event
that has occurred after the cut—off date (November 8, 1996) for the
submission of statements in advance ‘of the Camuittee's hearing of November
22, 1996 at philadelphia. ‘

On November 22, 1996, an Order and Final Judgment was entered by

. the U.S.D.C. for the Mlddle DlStrlCt of Florlda, Tampa Division, in .L_QE_

et al. V. Cneckers Drive-In Restaurants, Inc. et al., No. 94-282-CIV T-17C.

' For ready refereénce, a copy of that seven page order 'is attached.

Previously, on October 4, 1996, I have subm:.tted to the tnal judge a
request for leave to be heard as. a witness, A copy of t.hat submlssz.on is

' also attached I have not received a reply to'my submission. 'Ihe submission

appears to be referred to in the Jjudgment as "a matter othemlse suh:nltted"

but 1s not clear:ly identified as such The trlal court has not ruled on the

pomts ralsed by the subruss:.on.

In my v1ew, the entry of this judgment without the takmg of the

- proferred testimony constitutes an abuse of discretion on the part of the

tnal judge and an error of 1aw. However, the Civil Rules do not provide
for appealmg the judgment by a nonparty, such as a prospectlve witness,

Nor ‘is the mandamus remedy aVallable“to a nonparty, see F.R.App. Proc.. 21,

as it became effective on December l, 1996. “'Ihe result 1s that a major
error of law went into effect w:.thout appellate review. Hence the necessity
of amending Rule 23(e) in order to prevent the recurrence -of similar
results. | ‘

pilian Conlle

(’ W11 liam Leigh
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE .DISTRICT OF FLORIDA
TAMPA DIVISION

RICHARD LOPEZ, et al. CASE NO. 94-282-CIV-T-17C

Plaintiffs,

o0 a8 oo s

V.

CHECKERS DRIVE-IN RESTAURANTS
INC.; et al.

Defendants;"

SN\ 060 as 00 08 00

. " ' ORDER AND FINAL JUDGMENT
on this éanmday of Novemher[’1996,ra hearing having been held

before this Court to determine: (1) whether this action should be

”‘finally ‘certified as ‘a class . action pursuant . to Rule 23(a) and

q(b)(3) of the Federal Rules of Civ1l Procedure on behalf of the

Class as deflned in this Court's Prellmlnary Order In Connectlon
Wlth Class Settlement Proceedxngs, dated September 12, 1996 (the

“Prellmlnary'Approval Order"), (2) whether the terms and condltlons

:'of the Stlpulatlon and Agreement of Settlement, dated-August 22,

1996 (the "Stlpulatlon") are falr, reasonable and adequate for the
settlement, of all claims. asserted by the Class agalnst the
Defendants 1n:the'Consolzdated‘Amended'Class Action.Complaint (the
"Complalnt“) now pendlng 1n this Court under the above caption,
-including the release. of the Defendants and the Released Parties,
and should be approved and whether the terms and condltlons for
the distrlbutlon of the Checkers Warrants to purchase shares of
Checkers common stock pursuant to the Settlement are fair,
reasonable and adequate and are in the best interests of the Class;
A FiL’LA nuth ,_L/_L l

DOCUMENT 0/40 -0147
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(3) whether )udgment should be entered dlsm1551ng the Complalnt on

the merits and w1th prejudlce in favor of the Defendants as against

~1
§
;\
!

'“fall persons or entltles who are members of the Class certified .

ST,

hereln \and who have not requested exclus1on therefrom, and

(4) whether and in what amount fees and relmbursement of expenses
should be awarded to Plalntlffs' Counsel. The Court having o
considered all matters submltted to it at the hearlng and other- {
'wlse; and 1t appearlng that a notice of the hearlng substantially {
in the form approved by the Court was mailed to all persons or
entltles reasonably ldentlflable, who purchased Checkers Drive-In
Restaurants, Inc. ("Checkers") common stock durlnq the Class
Perlod, except those persons or entltles excluded from the
deflnltlon of the Class, as shown by the records of Checkers, at
the respectlve addresses set forth in such records, and that a
summary notlce of the hearlng substantlally in the form approved by
the cOurt was publlshed 1n ‘he Wall Street Jgurna and the Tampa
Ig;bune; nd the COurt hav1ng con31dered and determlned the
\falrness and reasonableness of the award of attorneys’ fees and
‘expenses requested, and all capltalized terms used herein having
the means as set forth and deflned in the Stlpulatlon.
NOW THEREFORE IT IS HEREBY ORDERED ADJUDGED AND DECREED
THAT' ‘ /
it Thls Actlon\satlsfles the appllcable prerequ151tes for
class actlon treatment under F.R.Civ. P 23(a) and (b) The Class

as defined in the Stlpulatlon is so numerous that joinder of all

members is impracticable, there are questions of law and fact
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common to the Class, the claims of the Class representatives are
typical of the claims of the class, and the Class representatives
have and will fairly and adequately protect the 1nterests of the
Class. Questions of law and fact common to the members of the
Class predominate over any questions affecting only individual
members, and a class action is superior to other available methods
for the fair and eff1c1ent ad]udication of the controversy

| 2.' This Action is hereby finally certified as a class action
on behalf of a Class conSisting of: "all persons who purchased
Checkers common stock on the national securities markets between
August 26, 1993 and March 15, 1994. Excluded from the Class are
the defendants herein, members of their 1mmed1ate families, and
their heirs, successors and a551gns, and any subsidiary or
affiliate of or entity controlled by Checkers or any individual

defendant herein.“ Also excluded from the Class are all the

"

persons or entities listed on Exhibit A annexed hereto, each of

which has filed a valid request for exclusion from the Class.

3. The Stipulation is hereby approved as fair, reasonable
and adequate, and in the best 1nterests of the Class, and the Class
Members and the Parties are directed to consummate the Stipulation
in accordance with 1ts terms and conditions.r

4. The terms and conditions for the distribution of the
Warrants to purchase shares of Checkers common stock pursuant to
the Stipulation are approved as fair, reasonable and adequate and

in the best 1nterests of the Class.
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5. The Complaint is hereby dismissed with prejudice and
without costs, except as provided in the Stipulation, as against
the Releaéed Parties including (1) Checkers and the Individual
Defehdants, (2’ with respect to Checkers, its past or present
subsidiaries, officers, directors, agents, ehployees, insurance
carriers, attorneys,\invegtment advisors, affiliéfes, successors

and assigns; and (3) with respect to the Individual Defendants, the

legal representatives, heirs,'executors, successors in interest or

assigns of the Individual Defendants.

6. Mémbers of the‘CIaSS and the successors and aésigns of
any of them, are ﬁereby' permanently barred and enjéined from
instituting, commencing or prosecuting, either directly or in any
other capacity, any Settled Clains against any of the Released
Parties. The Settled Claims are hereby compromised, settled,
reléased, discharged and dismissed on the merits and with prejudice
by virtue of the proceedings herein and this Order and Final
Judgment. Settled Claims do not include any claims arising out of

the four accounting errors alleged in In_re Checkers Securities

Litigation, Master File N. 93-1749-Civ-T-17B (M.D. Fla.).'

' In that action, which is asserted on behalf of a class of
purchasers of Checkers common stock between November 22, 1991 and

October 8, 1993, claims have been asserted pertaining to (a)

overstatement of revenue through ‘improper use of percentage of '

completion accounting method for modular restaurant unit construc-
tion; (b) overstatement of revenue through misreporting of
temporary transfers of ownership of franchises and modular
restaurant units as sales; (c) understatement of expense items
relating to warrant costs; and (d) understatement of expense items
relating to payroll taxes and related costs. This Settlement shall
not be deemed to release or otherwise affect those clainms.

4
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7. Neither the Stipulation, nor any of its terms and
proyisions, nor any of the negotiations or proceedings connected
with it, nor any of the documents or statements refefred to therein
shall be:

a. Construed as or deemed in any judicial, administra-
tive, arbitration or other type of proceedings, to be evidence of
a presumption, concessiony-or;an. admission by any of the Plaintiffs
or the members of the Class or the Released Parties of the truth or
falsity of any fact alleged or the validity or invalidity of any
claim that,has been, could have been or in thé future might be
asserted in the Actions against the Released Parties, or of any
purported liability, or of the deficiency of any defense that has
been or could have been asserted in the Actions; or

b. Offered or received in evidence in any judicial,
administrative, arbitration or other type of proceeding for any
purpose whatsoever, includiné, but not limited\to, as a presump-
tion, concession or an admission of -any purported liability,
wrongdoing, fault, misrepresentation or omission in any statement,
document, report, or‘finéncial statement heretofore or hereafter
issued,’filed, approved or made by any of the Released Parties or
otherwise referred to for any other reason, other than for the
purpose of and in such proceeding as may be necessary for constru-
ing, terminating or enforcing the Stipulation; or

c. Construed as a concession or an admission that the
Class Representatives or the Class have or‘have not suffered any

damage; or
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d. Construed as or received in evidence as an admis- i
sion, concession or presumption against the Class Representatives
.. or the Class or any of them that any of their clauns are without

merit or that damages recoverable under the Complalnt would not

, have exceeded the Settlement Fund £
8. Plaintiffs' COunsel are hereby awarded éﬁ__% of the Cash
Settlement Amount, which percentage fee amount the Court finds to
be falr and‘reasonable,‘ and S,ZS—O/ 3/7, 35__ in relmbursement of {

. expenses, together with interest;earn‘ed thereon at the same net

rate as earned by the Cash Settlement Amount from the date such %
Cash Settlement Amount was funded to the date of payment of such

amounts. In addltion, Plalntlffs' Counsel are awarded éé_% of

oL

the Warrants. The cash and Warrants sha‘ll be paid to Plaintiffs'
Co-Lead Counsel from the : Gross Settlement Fund and shall be
allocated among counsel for Plaintiffs’ Counsel in a fashion which,

vin the oplnlon of Plalntlffs' CO-Lead Counsel, fairly compensates

L T e T W

counsel for the plaintiffs and the Class for their respectlve
contrlbutlons 1n the prosecutlon of the lltlgatlon. In setting the ;
: fOrego.lng coxmsel fee, as a percentage of the common fund recovery

"obtalned for the ‘Class hereln, this Court has cons1dered the

'follow1ng factors set forth in Camden 1 Condomlnlum Association, .
Inc. V. Dugkle, 946 F.2d4 768 (11th Clr. 1991): (1) the novelty and
complexity of the federal securities law issues involved; ’(2) the

favorable result obtained for the Class; (3) the fact that this

S,

action was prosecuted for more than two years on a contingent fee

W

basis; (4) the experience of counsel on both sides; and (5) the fee
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customarily awarded for such litigation in this District and other
courts in this Circuit.

9. Plaintiffs Richard Lopez, Thomas W. Bianchi, Jerome
Robbins, Donna Greenberg, Sam Einstein, Paul R. Jordan and Greg

Fehrenbach are hereby each awarded the sum of $ ﬂ S-Bﬁ Q_a_

consideration for their time and effort in pursuing this matter,
which sums shall be paid to thg’named plaintiffs from the Gross
Settlément Fund. o o |

io. Exclusive ‘juriSdiction is hereby retained over the
Parties and the Class Members for all matters relating to this
litigation, including the A administration, interpretation,
effectuation or enforcement of the Stipulation and this Order and
" Final Judgment.

11. Without further order of the Court, the Parties may agree
to reasonable extensions of time to carry out any of the provisions
of the Stipulation. |

DONE AND ORDERED at Tampa, Florida, this,égZZ?ésy of November,
1996.

< I «4/

> - B el 4 bt
: /I/ /’/,.— i M AL ——
ORLTED * S DISTRICT J6D

o rnisheds ELIZABETH »>-%QUATHEVIC
Copies furnished: UNﬂEDSTATESGKﬁ?ﬁl JOGE |

" Ssee attached Service List

17662‘\final .jdg
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‘ Phope .‘(212) 255-0001 . . : L - William Leighton
(212) 255—-5899 ‘ : . 249 West llth Street

‘1 New York, N.Y. 10014

%tober 4, 1996

Hon. Ellzabeth A. Kovachevich )

U.S.D.J. ‘ \ o ‘
v.s.D.C., MJ.ddle District of Florlda
611 North Florida Ave. :

~Tampa. -FL- 33602 : : ‘ ‘
e g . Re's Richard Lopez et al. v. Checkers Dnve-In
: ) Restaurants, Inc. et al, 94-—282—CIV-'I‘-17C
o (The "Cneckers Drive-In® lltzgatlon)
Your Honor: : : o

‘A "Summary Notice of Pendency of Class Action, Proposed
Settlement and ‘Settlement Hearmg R copy attached, has been pubhshed in

the ‘Wall Street Journal respectmg the above lltlgatlon. Iam sul:mxttmg,

to - Your - Honor in accordance with F.R. Civ.P. 5(e) 17 and’ respectfully
request to be heard as a withess ¢n the pending motions before the Colirt,
F.R.Civ.P. 43(e). ¥ These motions are scheduled to be heard on Novenber
22, 1996 at 10:30 A.M. The Court has the unquestionied pover to call a
" witness whdse testimony is" necessary for the resdlution” of “the’ issues
before it, F.R. Evidence 6l4(a). 3 The authority to rely en Such evidence
is F.R. Bvidence 701,

‘As I see it, the issues before the Court will include (a) whether
’ev.ldence should be recexval to show that the plaintiff's counsel, MJ_lber'g
E Welss Bershad " Hynes & lerach, LIP, ("Milberg Weiss") is” in breach ‘of
flduc1ary duty to the shareholders of American Brands; Inc. and has. been SO
since at least December, 1991, (b) whether, Mllberg Weiss should be dehied
attorneys fees’ and remxbursement of expenses if’ it has falled to disclose
to thls Court, “rin .1ts applicat:.on for "counsel” fees, such breach’ of

‘“flducz.ary duty, (c) whether Milberg Weiss should be ordered to mail” a copy .

of ‘the Judgment to be entered- followmg the November 22 hearmg to ‘each and
every shareholder of Checkers Drive-In since the- judgment may contain a
pemanent injunction. 4 - ‘ Wt
E In 1988, Milberg Welss was lead counsel to ‘the putat:.ve

plamtlffs in a class action in a Delaware state court at W1J.rtungton DE,
entitled In re American Brands, Inc. Shareholders Litigation, C A. 9586.

' ‘Ihat ‘dction” Was consohdated mth a denvatlve actlon, In re American

-1 -
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Brands, Inc. Der:watxve Litigation, C.A. 9616 in the same oourt The class
, actlon had. been instituted for the purpose of providmg a basis to enjoin
the shareholders of American Brands, Inc. ("AMB") from ever pursuing claims
in’ any court relative to a fraudulent arrangement between AVB and a campany
then known as E-II Boldmgs, Inc.: The derivatlve actlon ﬁs intended to

clams result.mg fro'n the AMB—E—II transactlon. (Presmvably, euch a release
would have to be s:.gned by anyone f111ng a. proof of clain. in meckers
Dnve-In) ) :

‘ E-II had borrwed Lon sthe public : markets' scme '$1,500, 000, 000 by
means of notes and debentures 6/ .and 'had used a part of the proceeds for
.the purpose ‘of purchasmg a block of AMB stock. It had no mdependent
sources of income fram which to pay the enormous ($200 million yearly)
mterest _charges. E-II also sought to, nommate s:.x persons as AB
dxrectors.),: 'Ihlsi has led to l:.tlgatlon m a Delaware [federal oourt,
No. 88-37, Amerlcan Brands, Inc. and AMBR Holdmgs, Inc Ve E—II Holdmgs,
Inc and AMB Holdmgs, Inc.“ 'nus smt was dlsomtmued followmg AMB s

\ arrangement w:.th E—II wkuch mlberg Welss ostensmly ocmplalned of in the
sharehold._rs lltlgatlon.

I became a shareholder of record: of AMB in January, 1988 ‘and
, oontmue to be such When I filed a motlon to mtervene, L4 . Mllberg Weiss
responded by secmrmg a Delaware oourt order for the takmg of my
Mdepos:tt.xon at the:.r offloes in New York Cxty. m-xen the order, as enforoed
“ex Eg_t_by aNewYork state courtjudge, was servedonme, Imovedto
4 quash. The mcrtlon came on. for hearmg before ancther Judge ‘who changed the
venue of the depos:.tlon frcm the off:.oes of Ma.lberg Wea.ss to the courthouse
at 111 Centre Street in Manhattan . mereupon M:leerg Wems falled to
‘ 'appear at the depos:.tzon and left the matter to other attorneys. 'nus was
'a taste of Mllberg Welss' ) t-and—run tactics.. o \

1

“¥hen I. moved to intervene, I did not know that M:.lberg Weiss was

Apreparmg to enter ‘into a “stipulation of settlément" with AMB ‘that
prov:.ded Milberg We:.ss with a $2,000,000 fee "not to be opposed” by AMB.
Nor ‘did I then know that E~II1 was J.nsolvent, on the verge of bankruptcy and

- was paymg mterest on its debt from the prmc;pal it had borrcwed " Nor
“dld 1 knoa that,. smce early 1988, a d1spute had e.rupted between  the

-2-
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New York State court as required by the Uniform Enforcement of Foreign {
Judgments Act, CPLR 5408. As a result, the Delaware judgment is not
effective in New York State, i.e. the State that has licensed Milberg Weiss }
attorneys to practice law. : !

It is my posltlon that Mllberg Weiss has had smce Deceaber 20, f‘u
1991, and continues to have, a fiduciary duty to AMB's shareholders to Y
retrieve the $250,000,000 for the benefn: of that corporatlm smce they i
haVe conducted dlscovery with respect to the sale of E-Ii by AMB. As far
as I know, Milberg Weiss has not done anything to recoup that huge sum of
money plus the interest lost due to the “"cancellation" of the preferred. K
It has since enc,aged in other class actions including Checkers Dnve-In, hd
where ‘it has sought and cobtained the status of . fiduciary for other groups
of shareholders. o : O |

The newspaper notice states that Checkers Drive-In has been
certlfled as a class action by order dated Septenber 12, 1996. Smce the &
AMB-E-I1 episode may not be dlsclosed in the memoranca in support of the , :ﬁii
appllcatlons for ' counsel fees and expenses. it would appear thati'the
appointment of ‘Milberg Weiss as class counsel has been .unprcudently made.
For thls reason, the appointment shculd be revoked. I have the ev1dence 4
upon which- su"h a decision could be based. :

For my part, I have worked‘ very hard to prevent the AMB
settlement frem becoming effective. On my appeal to the Delaware Supreme
Caurt from the final judgment approving the settlement, that court S
determned, on May 25, 1890, that my appeal had asserted (1) the z
plaintiffs' lack of standmg, (2) the Court of Chancery s poor exercise of !
judgment; (3) various violations of Delaware corporatlon law; (4) various .
viclations of federal securities law; and (5) a collusion-conspiracy theory 3
between plaintiffs and defendants. 'I'nere was no reference to the parallel i
Harris Trust and Savings Bank litigation, which had been J.mt:.ally decided i
by a Chicago federal court on September 5, 1989. & e record before the ¢
Delaware supreme court dldln‘ot show that American Brands stood to lose and :
did lose $250,000,000 after the Delaware settlement was permitted to become

e‘ffectiye. i ’Nor;e, of these issues were addressed by the Delaware supreme a

¢

court

_ :

¢

-4 -
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RESEEC‘t.f\JllY ’
/ .

‘ 111m lelghton ‘ )

cc : Michael C. Spencer, Esg..
Milberg Weiss Bershad :
-‘Hynes .& Lerach LILP
Cne Pennsylvania Plaza
- New York, N.Y, 10119

v FiR.Civ.P. 5(e) states, in pertment part .

The filing of papers. mththecourtasrequlredbytheserules
shall be made by f£iling them with the clerk of the court, except that the
judge may permit the papers to be filed with the judge, in which event the
judge shall note thereon the flllng date and forthmth transmt them to the
- office of the clerk.

2/ F.R.Civ.P. 43(e) states :

Evidehce on Motions. When a motion is based on facts not
appearing of record, the Court may hear the matter on affidavits presented
by the respective parties, but the court may direct that the matter be
. heard wholly or partly on oral testlmony or depos:Ltlon.

4 _ F.R. E\IldenC° 614 states, in pert.ment part

Callmg and Interrogatlon of Witnesses by Court .

" (a) Calling by court. The court may, on 1tsommotmnoratthe
suggestion of a party, call witnesses, and all parties are entitled to
cross-examaine witnesses thus called.
‘4‘/ F R. E.\udence 701 states, in pertment part :
Opmlon ‘I\estmmy of lay mtnesses
If the witness. is not testifying as an expert the witness'
test;unony in. "the form .of opinions or. mferences is limited to6 those
- opinions or inferences which are (a) ratlonally based on the perception of
the witness and “(b) helpful to a clear’ understandlng of the wlt.ness
testimony or the determination of a fact in issue. - . . ‘

3/ F.R.CiV.P." 65(d) states, in full :

‘Form and Scope of Injunction or Restrammg Order. 'Every order
granting an- wmjunctlon and every' restraining order ‘shall 'set forth.the
reasons for its issuance; shall be spemflc in. temms; shall ‘describe in
reasonable detall, and not by refererice t& the ccmplamt or other document,
the act or acts sought to be restrained;: and is binding ‘only upon the
parties to the action, their officers, agents, servants, enployees, and
. attorneys, and upon those persons in’ active concert or part1c1patlcn mth
, them who receive actual notice - of the order by personal - serv1ce cr
otherwise. .

6/ »In May, 1993, these notes and debentures were cancelled and
declared to be null and void by order of the bankruptcy court. They were
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-also involved in the Harris Trust case, see infra. Note 8 and in the
McCrory Parent Corporation bankruptcy, No. 91 B 15367 (CB), Milberg Weiss
have entered their appearance in McCrory on November 30, 1992 cn behalf of
other persons.

L4 The motion was denied by the Delaware Gxa.ncery court on a
determination, -among others, that "Leighton (has) offered no evidence in
support of his claim that the existing plaintiffs and their counsel were
not adequately representing the interests of AMB's stockholders."

The inadequacy of the representation became apparent five years
later when E-II's bankruptcy disclosure statement dated February 17, 1993
became a public record.

8/ This litigation ccmmenced less than three months after the
Delaware settlement, see Harris Trust and Sav_J_JEs Bank et al v. E-I1
Holdings, Inc. et al., 722 F. Supp. 429 (N.D. I11., 1989), affirmed, 926
F. 2d 636 (C.A. 7, 7y 71991). Assuming the truth of the Trustees' allegations
on their motion to dismiss, it would follow that the 1988 Delaware
_stipulation of settlement between Milberg Weiss and AMB had been
fravdulent.

4 E-II's bankruptcy Discleosure Statement dated February 17, 1993,
states, at page 17 :

"On July 1, 1888, McGregor Acquisition, then controlled by
Riklis, purchased from American Brands all of the then outstanding shares
of Old Common Stock of the Debtor (i.e. E-II). The price paid by McGregor
Acquls:.tlon to American Brands was approximately $50 million in cash, a
promisscry note having a principal amount of approximately $900 million and
preferred stock of McGregor Acquisition having a stated value of $250
million, beanng {2) no dividends during the first year; (b) 5% during the
second year; (c) 10% during the third year; (d) 15% during the fourth year;
and 20% thereafter (the McGregor Acguisition Preferred Stock).

No dividends on the McGregor Acquisiticn Preferred Stock were
ever paid. The cutstanding shares of McGregor Acquisiticn Preferred Stock
were redeemed by McGregor Acquisition on December 20, 1991 for a nominal
consideration ' (i.e. $1.00) plus payment of fees and e;-:penses associated
with the redemption totalling approximately $100,000."

As of March 14, 1996, Riklis was alive, well and involved in yet
another massive bankruptcy m the U.S. Bankruptcy Court for the Southern
District of New York, the McCrory case, supra, Note 6.

10/ The Final Order and Judgment of October 28, 1988 states

(3.) Plaintiffs in the Actions, all past and present
stockholders of American Brands, all other members of the class, and
American Brands and all other members. of the class, and American Brands and
all persons suing on behalf of or as successor in interest to American
Brands or 1t:s stockholders, are hereby pemanentlx barred and enjoined fram
1nst1tut1ng or prosecuting any action, either directly, representatively,
or in any other capacity, asserting claims against any defendants, cr
against any past or present officer, director, employee, agent, attorney,
investment banker, commercial banker, financial advisory, representatlve,
affiliate or subsidiary of any defendants, . or any heir, ‘successor or assign

-6 -
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of any of them, or against anycne else, in connection with, or that arise
now or hereafter out of or relate to any matter, transacticn or occurrence
referred to in any of the camplaints or the Stipulation ‘{except for
campliance with the Settlement). o

No provision was made for service of this injunction upon those
enjoined and no such service was made. Similar provisions could be
inserted in the proposed final judgment to be submitted to this Court on
November 22, 1996. : 4 :
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Phone : (212) 255-0001 ‘G | William Leighton
:, (212){255-5899 .. . . o : 249 West 1lth Street
, New York, N.Y. 10014

February 12, 1997

R

Peter;G. McCabe, Esq. , . : : ,
‘ "Secretary ~
“‘Comiittee on Rules of Practice ' - ' .
and Procedures of the Judicial , ' 1
Conference of the United States i
Washington, D.C. 20544 4 ]

Re : No. 96-Cv-030
Submission of Found Document

Dear Mr. McCabe :

Vr B T, AN L

I have found an affidavit dated March 14, 1989 sworn to by a
member of Milberg Weiss Bershad Specthrie & Lerach, ("Milberg Weiss") which L
I believe to be pértinent to the matters before the Cammittee. A copy of f’
this affidavifc and its enclosure are attached. gl

The Milberg Weiss affidavit in the Union Carbide case, attached, J
states at paragraph (7) :

=

"Milberg Weiss has incurred a total of $365,592.57 ‘ s
in unreimbursed expenses, in connection with this litigation.
Attached hereto as Exhlblt C is a chart reflecting the : :
unreimbursed expenses,'

i.e. expenses not paid by the class representatives in connection with that ) v
litigation. \

This is an admission that Milberg Weiss has financed the Union
Carbide lltlgatlon and was the real party in mterest in that litigation
since it claimed a "lodestar amoun " of $1, 312 960.25 in addition to its \ ;"
unreimbursed expenses. :

F.R.Civ.P. 17{a) states, in pertinent part :

(2) Real Party in Interest. Every action shall be prosecuted in . 3
the name of the real party in interest. * * * No action shall be :
dismissed on the ground that it is not prosecuted in the name of N
the real party in interest until a reasonable time has been ‘
allowed after objection for ratification of ccmmencement of the 5
action by, or joinder or substitution of, the real party in d
interest; * * *

F.R.Civ.P. 23, which is before the Committee, does not require
that Rule 17(a) be complied with as a condition precedent to the

camencement or continuation of a class action. Certain law firms, like
/7
-] -
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Milberg Weiss, are working on a contingency basis and risk their own
resources in the prosecution of class actions. Some of these law firms have
filed statements under 96 Civ-053, 048, 055, 046, 059 and 031.

Milberg Weiss has filed its statement under 96 Civ-050. That
decument does not disclose its interests in cases arising under Rule 23.

Smce.r:ely,

.

;'V\fj"x” M//7¢V‘

Enclosure William Leigh
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# UNITED STATES DISTRICT COURT

SOUTHERN DISTRICT OF--NEW YORK

STATE OF NEW YORK )
o . : SS.:
COUNTY OF NEW YORK)

AFFIDAVIT OF JEROME M.

-*“f‘-‘-‘?“'°“°°"’-‘ O S O G s o i i o s, e "x )
© MDL 692: « : :. . MDL 692 -(CLB)
IN RE UNION CARBIDE CORPORATION : -
‘CONSUMER .PRODUCTS BUSINESS = = - :
SECURITIES LITIGATION :
--"——-—----—"—'—""---“""’-——"-, ““““““““““““ x
THIS DOCUMEN? RELATES TO: :
‘ALL ACTIONS - . :
- e ot i o . ok e S ..........--....--...._-..-;.......-...;-x

CONGRESS IN SUPPORT

OF APPLICATION FOR AN AWARD OF ATTORNEYS®

N EIMB

Jerome M. Congress, be1ng duly sworn, says'

, if. I am a member of the fzrm of Mllberg We1ss
Bershad Specthrle & Lerach whxch fxrm is a member of the
Steerlng Committee of Lead Counsel 1n thls actzon and liaison
counsel for plaintszs. I make th1s af£1davit in support of

the applicat10n of my firm for an award of attorneys fees and

)

expenses .

i NP P

T T

UL

2. As counsel for plalntrffs 5y Rxchard szpman and
Ralph R. Scott, in May 1986 my firm commenced an action against

Un1on Carblde Corporat10n,_1ts dlrectors, and other defendants
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in the Superior Court of the State of California, for the
County of Los Angeles. That action was removed by defendants
to the United States District Court forﬂthe Central District of
California} Upon a decision denying plaintiffs' remand motion
and xuling that the action should be transferted, plaintiffs
voluntarily dismissed the pending action and. refiled the action
in this Court. ﬁ ‘ | ‘

3. Subsequent to the commencement of litigation in
this Court, Milberg Weiss took the lead in‘organizingvand
prosecuting this litigation. We had a primaty responsibility
in all aspects of the case, including draftincgof'pleadings and
of discovery requests; reviewing documents produced'ty
defendants and third parties, taking dep051tions (Milberg Weiss
conducted the dep051tions of more than 20 witnesses), ;
researching the relevant law: drafting portions of plaintiffs’
papers in”responsevto defendants' motions to dismiss and for
summary Judgment, and participating in the finalization of
those papers, part1c1pation in strategy discus51ons, conducting

“ settlement and other negotiations with defendants, drafting
%settlement papers; communicating with class members with
*lfrespect to a proposed plan of allocation of the settlement
fund; and presentations at Court hearings. |
4' 4. The chart attached hereto as Exhibit A presents a
isummary of the time, by category, spent by Milberg Weiss :

‘t”attorneys and para1egals at rates which were 1n effect at
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\

expense vouchers and related bookkeeping entries and accurately

record the expenses incurred.

| . waw% C"‘zW

erome M. Congress/

Sy tn to before me on this
day of ‘March 1989 -

(] 7

Ny :
//////’ “Notary Public N

GEORGE A BAUER M
Notary Public, State of New York °
No.41-4713959

Qualified in Queens County
Term Expires November 30, 192/

V47229 o7
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FFAITD . ity

Comments on Amendments to Rule 23 Feev el

November 1996

O,
Susan P. Koniak 96"CV"

Professor of Law, Boston University
Int;oduction

The Draft No;e to Proposed Rule 23 begins: "Class actiaon
practice has flourished and matured under Rule 23 as it was
amended in 1966." Beginning with this upbeat vision of the world
of class action practice, the Committee proposes what it
describes as "modest" changes because, in the words of the Draft
Note, "[t]he experience of more than three decades, however, has
sh?wn ways in which Rule 23 can be improved."

In contrast to the view of class action practice contained
in the Draft Note, there is the world of class action practice
described by the press!--a world in which abuse flourishes, a
world in which lawyers’ bank accounts mature and grow, a world in
which defendant-corporations make sweet deals to dispose of
serious liability at bargain-basement rates, a world in which

* class members end up with useless coupons or pennies on the

dollars as compensation for their alleged injuries, a world in
which respect for our judicial system erodes as story after story
of abuse is reported and meaningful reform does not seem to be on
the agenda. The so-called "modest" amendments proposed by this

! Ssee e.g., Scot J. Paltow, Judge Acts to Settle Prudential
Class Action; Courts; Controversial Ruling, Which Would Affect
750,000 Policy Holders. in California {and 10.7 million
nationwidel, Was Made in Secret, L.A. Times, Oct. 31, 1996 at D1;
Schmitt, The Deal Makers: Some Firms Embrace the Widely Dreaded
Class-Action Lawsuit, Wall st. J., July 18, 1995 at Al; Barry
Meier, Math of a Class-Action Suit; ‘Winning’ $2.19 Costs $91.33,
N.Y. Times, Nov. 21, 1995 at Al; Barry Meier, Fistful of Coupons,
N.Y. Times, May 26, 1995 at D1; Scot J. Paltrow, Lawyers to Get
25% of Prudential Class-Action Settlement: Securities; Judge
Apparently Ignores Complaints from SEC and California Officials
that the Fee Requests Were Excessive, L.A. Times, May 20, 1994 at
D2; Kurt Eichenwald, Millions_for Us, Pennies for You, N.Y.
Times, Dec. 19, 1993 at ss 3.
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Committee do not address the many problems that plague class
action process today--collusive settlements, inadequate

" representation of class members’ interest, incomprehensible

notices and judges with too little information to make informed
judgments on the settlements they are supposed to review--instead
proposed Rule 23(b) (4) invites more abuse by broadly licensing
the settlement of claims en masse that would not be appropriate
to lump together for purposes of trial.

Rule 23(b) (4) should be rejected, and this Committee should
turn its energy toward cleaning up class action practice, not
expanding its reach, before this valuable and important tool for
achieving justice~-the class action device--becomes so
discredited that responsible persons find themselves advocating
the elimination of the device altogether. A

The Exberiences that Inform My Testimony

Some seek to dismiss the criticisms and proposals of
academics by arguing that all or most of us live in some
alternate universe of experience, the proverbial ivory tower that
supposedly looms so far above the real world that those within
the tower can no longer see the world or comment intelligently
upon it. I am a tenured law professor at Boston University Law
School, but I live, not in some sheltered environment, but in the
same real world inhabited by the lawyers who will testify here
today. My criticisms of this Committee’s proposals stem from my
experience of actual class action practice, not from academic
musings or abstract concerns. Since 1987, I have taught,
researched and written on the law that governs lawyers, sometimes
referred to as legal ethics or professional responsibility. I
also teach and write on constitutional law.

My experience with class actions began in the summer of 1993

when I was retained as an expert witness on the representation
afforded class members by . class counsel in the case now-known as
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seorgine v. Amchem Products, et al.? I was paid for my work on
that .case and have recently testified for the objectors in

. another class action case now pending before another federal

districticourt. I was paid for my involvement in that case as
well. - Aside from those two instances, I have received no money
for my work in this area. ’

After my involvement as an expert witness in Georgine, I
wrote an article:on what I perceived-to-be, and described as, the
corruption and abuse in that case and the threat to the integrity

‘of the judicial system that Georgine and its progeny posed.?

As that Article circulated in draft form and particularly after
it was published, I began to be contacted by plaintiffs’ lawyers,
defendants’ lawyers, legislators and meﬁbérs of the press with
questions about other class actions. Class action notices and
court opinidns approving settlements were sent to me involving
class actions pending all over the country. Those notices and

-opinions represented a wide array of cases ranging from large

actions that received national attention to smaller actions that
bareIY‘registered,on\anyone’s radar screen. In this ad hoc
manner I developed quite a private library on class action
practice and one not readily duplicated because many court

‘opinions approving class actions are not published and class

action notices. are likewise not always easy to come by. These

' documents were vitally important in shaping my understanding of

the world of class action practice in the 1990’s and in educating
me on the problems of abuse.

. .As important as those documents were the stories I heard
from the various participants in the class ‘action process: the
concerns expressed. by the players in the.sys;em, and the

_ questions they asked me. I listened as lawyers representing or

seeking to represent classes of people expressed their interest
in representing as big and undivided a class as possible, which

2.3 F.3d 610 (34 Cir. 1995), cert. granted, Nov. 1, 1996.

3 susan P.~Koniak, Feasting While the Widow Weeps: Geording
v. Amchem Products Inc., 80 Cornell L. Rev. 1045 (1995). :

3
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~wuid mean bigger fees and would make it easier to cut a deal
with the defendant whose interest is always in wrapping up as
much llablllty as poss1b1e in one fell swoop (w1th as few lawyers
as possible on the other 51de to muck things up) I listened to
defense lawyers explaln the 1mportance of finding methods to lock
class members into settlements»-methods to transform opt-out
classes into non-opt-out classes to ensure as much "flnallty" as
possible for corporate cllents. And I listened as lawyers whose
practices chiefly involve defending. corporatlons said--what they
will only say 1n confldence and off-the—record—-that they fear
that the current trend 'in class action settlements w111 mean that
thelr practlces w111 devolve 1nto a search for the friendllest

vplalntlffs' 1awyer. the lawyer most w1111ng to sell-out class

members in exchange for fat fees . (preferably a lawyer w1th enough
of a reputatlon to make the deal look plaus1b1e to a’ court and .
other observers). ' |

I have listened to plaintiffs’mlawyers lookiné,for‘ways to
attack a proposed class settlement and have discerned that many
of those would-be-objectors seemed concerned, not with the paltry
treatment provided the class, but with the fact that they
themselves have been cut out of the actlon. I have watched some
of those would- be—objectors quietly dlsappear and have dlscovered
that some substantial number are all too happy to dlsappear once

‘class counsel and the defendant arrange to pay them somethlng to

go along with the, settlement wh1ch 1s all that some of them were
after in the flrst place.

I have read notlce after notice that with my. law tralnlng
and experience I could barely understand and which the average
citizen could not hope to understand--lncomprehens1ble notices

~approved as the best practlcable‘notlce<hy‘state and federal:

4 Thus, among the many problems I see with proposed Rule
23(b) (4) is the omission from the text of the rule of any mention
of class members’ right to opt out of the proposed settlement. I
understand that the Draft Note asserts that an opt-out rlght is
guaranteed in 23(b) (4) situations, but nothlng in the Note is
binding on courts as the use of Rule 23 in mass tort actlons
demonstrates.
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judges alike. I have talked to average people, who have been
involved in class actlons,‘and who have found the experience to

" be’ d1s111u51on1ng at best and downrlght appalling in some cases.
And I have talked to members of the Judlclary, who themselves can’

scarcely belleve how' our legal system has been transformed by
class actlon manla and who worry now as much about class action
abuse as they once worrled about docket overload. ‘

o \‘L‘ »YL {N St " S

These“experlences w1th the real world of class action abuse
brlng me here today, not abstract academlc concerns. These

"t s,
Lo . i

ences prompted me to help organlze 144 law professors to

s o

on Geor ine, but two other works on class actlon abuse~-one
already published® and one to be published soon in the Vlrglnia
Law Rev1ew. I have worked with Senator Cohen’s office on
leglslatlon to make the prom1se of notlcelmore mean1ngfu1 and to
help ensure ‘that government agenc1es are kept aware of the class
settlements pendlng before the many courts 1n thls natlon. I
have spoken to numerous groups on reformlng class action process,
1nclud1ng most recently a meetlng of the Consumer Fraud section
of the Natlonal Assoc1atlon of Attorneys General.

These experlences have 1nsp1red me to wrlte, not just the Artlcle

oo
. H LI NT L A b

Flnally, my efforts 1n thls area have not been inspired by a
desire' to' get rlch I receive on average about one call every 10
days from some lawyer in need of an expert witness or a
consultatlon on some matter of professional responsibility and
turn down almost all such requests for my serv1ces. As I have
already mentloned I have only testified in two class actlon
cases, desplte many such requests, and aside from the class
actlon area, I have testified as a pald expert in only two other

5 Susan P. Konlak Through the Looklnq Glass of Ethics and
the Wrong w1th quhts We Find There, 9 Geo. J. of Leg. Ethics 1
(1995) ‘ \

6 Susan P. Koniak and George M. Cohen, Under Cloak of
Settlement, Va. L. Rev. (forthcoming 1996).

5
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cases. I avoid testifying for money because even if one is .
careful to offer only such testimony as one can stand by proudly,
“testifying with any frequency tends to tarnish one’s :eputétion

" and credibility and my reputation and credibility arelﬁoo
important to me to risk even false accusations that my opinion is
for sale.:

My commitment to exposing the abuse in the system and
calling for reform strikes many as conduct unbecoming a true
acadenic, who is supposed to see-gray everywhere and maintain an
air of detaqhmentatowérd‘the,subject‘one studies. 1In other
-wprds, my participation in this process is not a career-enhancing
move. My‘motive for being he:eyis<5imple: I think the proposed
amendments, particularly,prqpoéed Rule 23(b) (4) but also Rule
23(b) (3) (£),” are bad fofftbe judicial system and for the
~ American people. ‘

Having set forth a summary of my experience in the world of
class actions and discussed possible interests that might color
ny testimony,8 I now proceed‘to the merits of the matter before.

7 I have limited my comments here to Rule 23(b)(4), but I
want to endorse the comments of Professor John C. Coffee on Rule
23(b) (3) (£f), which stress the importance of deterrence in the
court’s consideration of whether to certify a settlement class
and not just the aggregate sum claimed as damages on behalf of
the class. Moreover, I reaffirm the views expressed in .the ‘
letter from the Steering Committee in Opposition to the Proposed
Amendments to Rule 23 on the problems with Rule 23(b) (3)(£f) and
with Rule 23(b) (4). o ‘

! While it may be impolite to mention, it is nonetheless
true, as every judge and lawyer knows, that the interest that
witnesses have in the resolution of a matter is one factor to
consider in assessing their testimony. That is why I have
bothered to discuss in some detail the possible interests that
might be thought to color my testimony and my view of class
action abuse. Other witnesses may tell this Committee that class
~action practice is largely free of abuse and when abuse -is

present that judges detect and stamp it out almost without fail.
In assessing the credibility of that tale in comparison to the
tale I tell, I ask this Committee to be realistic about the
motives of all those who testify here: the academics, the lawyers
and the judges alike. When one stands to make millions and

6
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this Committee.

Proposed Rule‘g3(b)(4) Does Not Codify the Law Expressed in

Weinberger v. Kendrick and In Re Beef Industrv; It Changes that
Law, | ” |

To decide whether it is wise to llcense, prohibit or
restrict settlement classes, one should begin with some
Tdeflnition of what a settlement class is. At least two plau51b1e
deflnitions of a settlement ‘class action exist. The first, which
I shall call the benign settlement class, can be defined as
follows: a class action that settles and which looks to the
judge, who is asked to accept the settlement, like a class that
could have been certified for trlal but because the defendant
settled before hav1ng raised all poss1ble ob]ections to the
propriety of class certification is a class that the judge cannot
say (with the certainty provided by adversary process) is a class
that would definitely qualify for class status as a litigation
class. The second form of a settlement class, which I shall call
the malignant form, can be defined as follows: a class action
that settles and which the judge (and often the parties) believe
is one that could not possibly qualify for certification as a
litigation class. These are two very different animals. And the
first serious problem with the Committee s proposed Rule 23(b)(4)
is that it licenses the malignant form, a new dev1ce, by
conflating and confusing it with the older more benign version.

\

Qhe COmmittee s Draft Note discusses Rule 23(b)(4) as if 1t

licensed only what has long been allowed by appellate courts,

millions of dollars on a proposed rule change, which is the case
for some plaintiffs’ lawyers. and the corporate defendants whose

‘lawyers will speak here today--or even more modest, but still
.. substantial sums, as may be the case for some others who will
.offer testimony, those who have a financial interest in being

appointed to serve as a special master, trustee or guardian for
the class--- while it may be 1mpolite to suggest that their views

‘on this rule are colored by financial interest, it is nonetheless

sensible. In my opinion the Commlttee has an obllgation to take
the interests of the witnesses into account and for that reason I
have discussed the interests people might ascribe to me.

7
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citing Weinberger v. Kendrick®’ and In re Beef Industry Antitrust
Litigation.!” The Committee’s presentation suggests that all

Rule 23(b) (4) does is reinstate the law as it existed prior to

. two decisions byythe Third Circuit: Georgine and In re General
Motors Pick-Up Truck Fuel Tank Litigation.!'" But this is not
true. Neither Weinberger nor In re Beef Industry licensed courts
to settle as class actions matters that could not possibly be
tried as class actions.” 'They licensed, cautiously and only
with appropriate safeguards,’what I have labeled here, the benign
form, not its new malignant cousin, which is the device that the
Third Circuit rejécted in Georgine. Consider what the Second
Circuit actually said in Weinberger:

Although we thus refuse to adopt a per se rule prohibiting
approval when a class a¢ti6n settlement has been reached by
meanslof settlement classes certified after the settlement,
with notice simultaneous with that of the settlement, we
emphasize that we are permitting, not requiring, use of this
procedure, and also underscore that ... district judges who
decide to employ such a procedure are bound to scrutinize
the fairness of the settlement agreement with even more than
the usual care. This is necessary in order to meet the
concerns, noted in the Manual, regarding the possibilities
of collusion or of ﬁndué pressure by the defendants on
would-be class representatives. Accordingly, we will demand

~

° 698 F.2d 61 (2d cir. 1982).
0 607 F.2d 167 (5th Cir. 1979).
! 55 F.3d 768 (3d Cir. 1995).

” This Committee’s Draft Minutes state: "A class that could
not be certified for litigation because of choice-of-law ‘
problems, general problems of manageability, the need to explore
many individual issues, or the like, may profitably be certified
for settlement. Subdivision (H) is the law everywhere, with the
possible exception of the Third Circuit.™ (Emphasis added). The
first sentence is undoubtedly true, but to the extent that the
second sentence is meant to imply that the law everywhere but the
Third Circuit already allowed the settlement of cases that "could
not be" litigated that statement is false. o o

8
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a clearer‘showing of a settlement’s fairness, reasonableness
and adequacy and the proprlety of the negotiations leadlng
to it in such cases than where a class has been certlfled
and class representatlves have been recognlzed at an earlier
date. As dlscussed below, we are satlsfled that the ‘
’settlement in thls case meets these requlrements

Nowhere in the Welnberger dec151on does the court 1nt1mate that
it is llcens1ng the approval of settlements 1n cases 1n whlch it
is ‘clear that the class would not be certlflable for trlal
purposes. ‘ ‘

In re Beef Industry concentrates on whether a court can
certify what it calls "a tentative settlement class" to
facilitate early settlement neqotlatlons without requiring a
defendant either to waive pos51ble ob)ectlons to certification or
to wage a costly fight on certlflcatlon ‘when settlement might be
a more efficient resolutlon. In that case the Fifth Circuit said

it agreed with the following deflnltlon of a settlement class

provided by Professor Newberg. "On analysis, the temporary
settlement class is nothlng more than a tentative assumption
indulged in by the court to. fac111tate the amicable resolution of
the litigation, rather than as some sort of condltlonal class_
rullng under Rule 23 criterion.""

It makes little sense to suggest that what the Fifth Circuit

* 698 F.2d at 73 (citation omitted).

4 Tn re Beef Industry, 607 F.2d at 177 (citing 3 Newberg,
Class Actions 8 5570c at 476 and stating it agreed with thls

- description) (empha51s added). While this case, unlike

Weinberger, does suggest that certification of a settlement class
might be approprlate when "a court might have had more dlfflculty
reachlng this determination in a different context," thlS too is

a far cry from the statement that a settlement class is

~ appropriate when a court could not reach the determlnatlon that
' the class, could be certified for trial, a possibility under

Proposed Rule 23(b)(4).' Having "more dlfflculty" and knowing
that the class could not be . certlfled for trial are different.
propositions.
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meant was that courts should engage in "tentative assumptions,"
that those courts knew could not'possibly be sustained, i.e.,
that courts should assume class actions to be ceftifiable for
trial that they understood could not possibly be certified for
trial. Yet, that is exactiy what‘proponenté of Rule 23(by(4)
would have this Committee believe when they cite'Weinberger and
In re Beef Industry as supporting theyseﬁtlement of a class
action, like the class action in Georgine, which all the parties
and the court in that case understood cQuld]nbt possiblyksur§ive
certification as a litigation class.”® More troubling;_the“
Committee’s Draft Note suggests that Weinberger and In re Beef
Industri say somefhing neither case says when it cites those
cases as supporting the broad rule prbpq%éd here.’ '

And make no mistake about it: the proposed rdie dqesxlicense
the malignant form of settlement class.!’ Indeed, that@éppeafs
to be its purpose in that it is justified‘as a means of’ )
overruling the holding in Georgine. If all the Committee meant
to do was to reaffirm the legitimacy of the benign form of class
‘action, ‘it éhouldAreject the proposed amendment on the‘bround

that the proposed amendment licenses actions not inteh&%d by its

3 "We agree that mass-tort cases are too big and too
unmanageable to be tried, but that doesn’t mean that they can’t
be settled." Edward Felsenthal, Court to Consider Asbestos
Settlement, Wall St. J., Nov. 4, 1996 Bll (quoting John Aldock,

who represents the defendant-group in Georgine).

8 The fact, cited in the Committee’s Draft Minutes, that the
Federal Judicial Center’s study found that of 150 certified
classes, 60 were certified for settlement only, does not support
the proposition that the law everywhere prior to Georgine
licenised the settlement of cases that could not be tried. Almost }
all of those 60 cases might fall into the category of what I have |
been calling the benign form of settlement class. 'I would not, |
however, be surprised if most of the courts in those cases did ‘
not bother with Weinberger’s requirement of special scrutiny,
anymore than the proposed rule and Draft Note does, but that
should be corrected not endorsed. ‘ :

' |

|

7 'See the Committee’s Draft Minutes, which make this E

intention relatively clear, as well as the Committee’s Draft Note
with its reference to undoing Georgine.

10
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drafters. Moreover, if all this Committee intended to do was to
reafflrm Welnberger and In re Beef Industry benign form of
settlement class actlons, it should do so. w1th the safeguards of
Welnberger in place. Neither the Commlttee’s Draft, Note or
Minutes prov1des any . just1f1catlon for omlttlng mentlon 'of the
Welnberger s rule that a‘"clearer showing of a settlement’s
falrness,‘xeasonablenessmand adequacy and the propriety of MH
negotlatlon 1ea@1nngo;1t .L.' 1s requlred when certlflcation is
uncontested;3 L 4;‘Nw‘r‘f . “

The New Form of Settlement Class Actlons Licensed bv the Proposed
Rule Should Not Be L1censed

Puttlng aside, the question of what Weinberger and In re

Beef Industrx actually license and .the related questlon of how
far—reachlng the proposed amendment actually is, it is unwise in
the extreme for thlS Commlttee to license the new form of
settlement class, whlch I call and’ belleve to be, mallgnant. To
encourage courts to accept ‘settlements in actions that could not
be tried is to encourage settlements, in which all the leverage is
with the defendant and none with the plaintiffs’ representatives.
One of the dangers identified by the court in Weinberger of
benign settlement class actions was that defendants would place
"undue pressure (.. On would-be class representatlves."19 The
Commlttee’s rule ensures that just such "undue pressure" w111 be
present. Why? Because the plaintiffs’ lawyer who walks away
from a bad deal in a non-trlable class suit walks away from any
pos51b111ty -of collectlng class counsel fees. True, ‘he walks
away with, the 1nventory oﬁ .cases that brought him to the table in
the first place, but‘by refusing to.sell-out his clients ‘on the

cheap along with the rest of the class he gives up all chance of

represent;ng the larger.group (whose cause can. only be settled
but not tried). Moreover, he risks losing even 'his inVentory of
cases and his. future business in this area, when a more compliant
plalntlffs’ 1awyer sits down and cuts a.deal the first lawyer

18 yeinberger, 698 F.2d at 73.
¥ 14. o %’ |
11
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would not accept.

‘What are the first lawyer’s options then? To-mount  a
virtually hopeless, and surely expensive, challenge to the
. settlement by encouraging his clients to stay in the bad deal
(against his real judgment), so that he might file- ob3ect10ns7
Aside from the obvious ethical problenms w1th -using one’s clients
in this fashion, it is also irrational to ‘pursue such a course of
conduct: given how few settlements are actually rejected by
courts, how little information is typically available to
.objecting counsel, how enormously expensive'dbjecting*can be and
how little is to be gained by objécting counsel even if they
succeed in scuttling a deal. Better to threaten such a move and
.accept a cooperating counsel role that gives one a share, however
small, of the spoils instead of incurring the costs of actually
objecting. SR

‘The extortion I have described by pretend-objectors is not
theoretical. I have talked to a number of lawyers that seemed to
be contemplating just such a gambit. And how is a judge, even
one well-motivated to scrutinize the deal in front of her, to
discern that behind the scene objectors have extorted payments or
been bribed by the settling parties to drop. what would have been
legitimate objections? The proposed rule. is an invitation-to
just such sell-outs, bribery and extortion. Are the lawyers here
going to tell you that they know that the scenario I have just
‘described is likely and becoming increasingly. commonplace? Will
they tell you that defense counsel would find themselves shopping
for friendly plaintiffs’ lawyers to roll-up corporate 11ab111ty
on the cheap, if-Rule 23(b) (4) is adopted? I hope so, but I
doubt it. Unfortunately, such: candor is not in their interest,
‘but I assert that they know that what: I have described -is .~
actually happening out there and that. this proposed rule not only
does nothing to. stop it but promises to make such abuse- even more
commonplace. : o : ot

Abuse Exists Aplenty Under the Present Regime and Care Must Be
Taken Not to Make a Bad Situation Even Worse '

12
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Rejecting proposed Rule 23(b) (4) will not stop all this

~abuse. Objectors will still be bought off. Some class lawyers

will still be subjected to "undue. pressure" to accept a
settlement. rather than engage in a costly and risky fight over
certification. Collusion will still be possible even without the
proposed améndment. ‘But that reality does ndthing to further the
cause: of . those who argue for this rule. What they cannot
effectively dispute is that all these problems will be.
exacerbated by a rule that licenses the settlement of matters
that cannot be tried. They are then left to argue that the
existing abuse is not really so bad--that court review catches

'all the worst instances of abuse and that the courts having done

such an admirable job thus far of catching abuse will be more
than able to handle any greater risk of abuse inherent in this
rule. Of course, they cannot prove that courts catch existing
abuse. And while I cannot prove that courts do not, a little
common sense suggests that I have the better of this argument.

What I mean by common sense is this. It is undisputed that
courts accept virtually every class settlement proffered to them
and that few settlements are disturbed on appeal. The study
conducted by the Federal Judicial Center at this Committee’s
request amply supports those statements. If courts catch most
cases of abuse, then there must be precious 1ittle,abuse
occurring. But that conclusion is belied by the interests of the
parties and the agency problems we all understand to be quite
serious in every class action suit. The astronomical fees now
being requested in global settlement class actions--34 million
here, 90 million there--again only make the argument that abuse
is rare all the more unbelievable. When there’s 90 million
dollars to gain by accepting some deal that pays class members 10
cents on the dollar for their legitimate claims, how many lawyers
will refuse? As for the courts, how would judges discern that a
deal is collusive? Few objectors with any credibility or
sufficient resources to launch a credible challenge appear, given
how expensive objecting can be and how small the chance of
success and reward is. Given that scuttling a deal is likely to
get the objector nothing but big expenses, it is simply not

13
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rational for most actors to launch such challenges.

Finally, courts are not well motivated to look for abuse.
Judges are predisposed to accept settlements,® which means that
they are likely to be easily persuaded by the joint presentation
by class counsel and the defendant of the merits of the .deal, the
weakness of the underlying claims and the enormous benefits to be
reaped by all under the settlement terms. Even the most vigilant
judge is poorly positioned to discover abuse, but politeness
‘should not stop us from acknowledging what we all know to be
true: most judges find class settlements all but irresistible and
spend precious little energy. ferreting out abuse.?

o

The Weak and Troubling Justifications Offered to Support
Licensing Settlement Classes That Cannot Be Certified for Trial

Once the Committee’s version of the law bre-Georgine is
‘rejected, it is impossible to describe Rule 23(b) (4) as modest.
I have already explained why in addition to being far-reaching
the change is unwise in my discussion of how it fosters abuse.
But before turning to other matters, I want also to suggest that
this far-reaching change is unwise even if you believe that I
overstate the potential for abuse that the proposed change

20 »all the dynamics conduce to judicial approval of [the]
settlement[]" once the adversaries have agreed." Alleghany Corp.
v. Kirby, 333 F.2d 327, 347 (24 cir. 1964) (Friendly, J.,
dissenting), aff’d en banc by equally divided court, 340 F.2d 311
(2d cir. 1965), cert. dismissed, 384 U.S. 28 (1966). "In
deciding whether to approve this settlement proposal, the court
starts from the familiar axiom that a bad settlement is almost
always better than a good trial." 1In re Warner Communications
Sec. Litig., 618 F. Supp. 735, 740 (S.D.N.Y. 1985).

2l This Committee’s draft minutes contain the following
statement: "There is evidence that some state-court judges are
simply rubber-stamping settlements." While this reference
displays a willingness to risk impoliteness in the interest of
truth, limitin